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内 容 摘 要 
 











同国家语境中的含义，GATT 与 WTO 争端解决实践中的司法能动主义以及国内
司法能动主义存在的合理性。   
    第二章探究了 WTO 争端解决实践中司法能动主义的诱因。本章首先分析了






现为：（1）与 WTO 追求的目标和价值不符；（2）与 WTO 的条约性质不符；（3）
与国家主权原则相冲突；（4）暴露了大国倾向性；（5）破坏了 WTO 机构性的平
衡。在此基础上，提出不主张将司法能动主义与司法能动性两个概念作区分的观
点，认为 WTO 司法能动主义不可取。目前，DSB 奉行司法能动主义解决纠纷只
是一种过渡性产物；长远来看，实现成文化法制应当是 WTO 的 终趋势。 
 


















As “ the most effective dispute settlement body ”, World Trade Organization 
(hereinafter WTO) Dispute Settlement Body gets widespread concerns from the 
international community. In recent years, scholars pay more attentions to judicial 
activism in WTO Dispute Settlement Body and have done a lot of research. It not only 
has great significance on improving WTO Dispute Settlement System, but also it can 
analyze the impact to WTO Dispute Settlement and forecast the evolutionary trend 
better. 
This paper considers judicial activism phenomenon in WTO Dispute Settlement is 
transitional at present. In the long term, judicial activism is undesirable. 
Besides Preface and Conclusion, the article is divided into four parts.  
Chapter one summarizes judicial activism. It introduces the general concept of 
judicial activism in the domestic law and in the internal level. It explains the meaning 
of judicial activism in different countries and in the practices of WTO/GATT Dispute 
Settlement. It analyzes the rationality of judicial activism in the domestic law. 
Chapter two analyzes the reasons of judicial activism in the practices of WTO 
Dispute Settlement. First, This paper analyzes the reasons of WTO rules and 
regulations; Second, It analyzes the reasons of WTO Dispute Settlement Body; 
Finally, It analyzes the impact of common law. 
Chapter three expounds the main performance of judicial activism in the practices 
of WTO Dispute Settlement. Mainly, it is the issue of Amicus Curiae and the 
introduction of value of non-trade. 
Chapter four analyzes the crisis and a probable development of judicial activism 
in WTO Dispute Settlement. The crisis of judicial activism in WTO Dispute 
Settlement manifests as follows: (1) Inconsistent with the goal and value of WTO; (2) 
Inconsistent with the nature of WTO treaty; (3) Conflict with the principle of national 















balance of WTO. On this basis, This paper doesn’t think that the two concept of 
judicial activism and judicial activity are different. Judicial activism is undesirable. At 
present, Judicial activism in WTO Dispute Settlement is transitional. In the long term, 
statutory law should be finally trend in WTO. 
 







































缩 略 语 表（Abbreviations） 
 
WTO World Trade Organization（世界贸易组织） 
GATT General Agreement on Tariff and Trade（关税与贸易总协定） 
DSU 
Understanding on Rules and Procedures Governing the Settlement of 
Disputes（《关于争端解决规则与程序的谅解》） 
DSB Dispute Settlement Body（争端解决机构） 
《WTO 协定》 
Agreement on Establishing The World Trade Organization 
（《建立世界贸易组织协定》） 
ICTY 
International Criminal Tribunals（Former Yugoslavis） 
（前南斯拉夫国际刑事法庭） 
ICTR 
International Criminal Tribunals（Rwanda） 
（卢旺达国际刑事法庭） 























案例表（Table of Cases） 
 
 
案 例 表（Table of Cases） 
 
美国精炼汽油和普通汽油标准案 
United States–Standards for Reformulated 
and Conventional Gasoline, 1996 
美国对虾和虾产品的进口限制案 
United States-Import Prohibition of Certain 
Shrimp and Shrimp Products , 1996 
欧共体有关牛肉与牛肉产品的措施
（荷尔蒙）案 




United States-Imposition of Countervailing 
Duties on Certain Hot-rolled Lead and 
Bismuth Carbon Steel Products Originating 
in the United Kingdom, 1999 
欧共体影响石棉和含有石棉的产品
的措施案 
European Community-Measures Affecting 
Asbestos and Asbestos-Containing 
Products,2000 
美国对印度羊毛上衣进口限制的措施案
United States-Measure Affecting Imports of 
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